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United States Court of Appeals fojr the 

District of Columbia 


No. 6266. 


Henry Dodd Linklater, Appellant, 


Frances Perkins, as Secretary of Labor of the| United 
States, and Daniel W. MacCormack, as Commissioner 
General of Immigration of the United States. 


a Supreme Court of the District of Columbia 

j 

At Law. 

I 

i 

No. 83825. | 

j 

Henry Dodd Linklater, Petitioner, 

v. 

Frances Perkins, as Secretary of Labor of the | United 
States, and Daniel W. MacCormack, as Commissioner 
General of Immigration of the United States, Re¬ 
spondents. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-bntitled 
cause, to wit: 
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HENRY DODD LINKLATER VS. 


1 Petition for Writ of Mandamus . 

Filed March 23, 1934. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 83825. 

Henry Dodd Linklater, Petitioner, 


v. 

Frances Perkins, as Secretary of Labor of the United 
States, and Daniel W. MacCormack, as Commissioner 
General of Immigration of the United States, Re¬ 
spondents. 

To the Honorable Justices of the Supreme Court of the 
District of Columbia: 

Petitioner respectfully represents: 

1. Henry Dodd Linklater is a Scotch alien residing at 
251 West 93rd Street, Borough of Manhattan, City of New 
York. He entered the United States on or about July 4th, 
1907, from Victoria, British Columbia. A short time prior 
to his entry the Congress had enacted a requirement that, 

‘ 4 The Commissioners of Immigration shall cause a regis¬ 
try to be made in the case of each alien arriving in the 
United States from and after June 29, 1906 * * * .It 

shall be the duty of said Commissioners of Immigration to 
cause to be granted to such alien a certificate of such regis¬ 
try * * (Act of June 29, 1906 c. 3592, Section 1, 34 

Stat. 596; U. S. C. T. 8, Sec. 106.) 

Although Linklater entered the United States after June 
29,1906 no registry was made of his entry and no certificate 
of registry was granted to him; nor has such registry since 
been made or such certificate granted. 

On or about Feb. 1st, 1928, Linklater declared, before 
the Clerk of the Federal Court, Portland, Oregon, 
2 his intention to become a citizen of the United States. 

In order to consummate his citizenship, which he 
wishes to do, he must now file before February 1st, 1935, a 
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petition for naturalization, to which petition mu^t be at¬ 
tached 

I 

“A certificate from the Department of Labor ifj the peti¬ 
tioner arrived in the United States after June £9, 1906, 
stating the date, place and manner of his arrival in the 
Lmited States.” (Act of June 29, 1906, c. 3592, ^ec. 4, 34 
Stat. 596; U. S. C. T. 8, Sees. 379, 380.) j 

i 

Such certificate being the certificate of entry referred to 
in the preceding paragraph. This certificate Linklater is 
unable to attach to his petition for naturalization because 
no such certificate was ever granted to him. He has re¬ 
quested that a registry of his entry be now made and a 
certificate of such registry granted, but the respondent 
Daniel W. MacCormack, as Commissioner General of Im¬ 
migration, has refused this request. 

2. It was held by the United States District Court for 

the Southern District of New York that Linklater lawfully 
entered the United States on or about July 4, 1907. i United 
States ex rel. Linklater v. Commissioner of Immigration , 
36 F. (2d) 239 (1929). This case involved habeas corpus 
proceedings brought successfully by Linklater in prder to 
prevent his deportation. j 

3. Under the law Linklater cannot complete his inatural- 
ization without a certificate such as that described above. 
There is no way in which he can secure such a cdrtificate 
other than the issuance by this court of a writ of man¬ 
damus to compel respondent Frances Perkins, as Secretary 
of Labor, and respondent Daniel W. MacCormack, gs Com¬ 
missioner General of Immigration, to approve and order 
the granting of such a certificate by the Commissioner of 
Immigration of the Port of Seattle. 

4. Under the statute set out above it is a ministerial duty 

of the Commissioner of Immigration at the [Port of 
3 Seattle, to register Linklater’s entry and to grant a 
certificate of such registry. i 

Wherefore petitioner prays that: 

i 

A. A rule may issue, addressed to each of the aforesaid 
respondents, requiring each of them to answer this petition 
and show cause, within a time fixed by this court, why they 
should not be required to order and approve the afjoresaid 
ministerial duty. 
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B. A writ of mandamus may issue directed to the re¬ 
spondent Frances Perkins, as Secretary of Labor, requiring 
her to approve the order by the respondent Daniel W. Mac- 
Cormack, as Commissioner General of Immigration, of the 
granting by the Commissioner of Immigration at the Port 
of Seattle, of a certificate of entry into the United States 
to the petitioner. 

C. A writ of mandamus may issue directed to the re¬ 
spondent Daniel W. MacCormack, as Commissioner General 
of Immigration, requiring him to order the granting by 
the Commissioner of Immigration at the Port of Seattle, of 
a certificate of entry into the United States to the peti¬ 
tioner. 

D. Petitioner mav have such other and further relief as 
he is entitled to receive. 

HENRY DODD LINKLATER, 

By FREDERICK A. BALLARD, 

His Attorney. 

RAYMOND L. WISE and 
FREDERICK A. BALLARD, 

Attorneys for Petitioner. 

4 State of New York, 

County of New York, ss: 

Henry Dodd Linklater, being duly sworn, says that he 
is the petitioner above named; that he has read the fore¬ 
going petition, and is familiar with the statements contained 
therein, and that:the facts stated are true, except as to 
those facts stated to be upon information and belief, and 
those facts he believes to be true. 

HENRY DODD' LINKLATER. 

Subscribed and sworn to before me this 15 dav of March, 
1934. 

[notarial seal.] LILLIAN C. TRUEG, 

Notary Public, Queens Co., New York. 

Commission expires March 30, 1935. 

No. 19813. Series E. 

State of New York, 

County of New York , ss: 

I, Albert Marineili, Clerk of the County of New York, and 
also Clerk of the Supreme Court in and for said county, do 
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hereby certify, That said Court is a Court of Recbrd, hav¬ 
ing by law a seal; that Lillian C. Trueg, whose nanie is sub- 
scribed to the annexed certificate or proof of acknowledg¬ 
ment of the annexed instrument was at the time <j)f taking 
the same a notary public acting in and for said county, duly 
commissioned and sworn, and qualified to act as siich; that 
he has filed in the Clerk’s Office of the Countv of New York 
a certified copy of his appointment and qualification as No¬ 
tary Public for the County of Queens with his autograph 
signature; that as such Notary Public, he was duly author¬ 
ized by the laws of the State of New York to protest notes; 
to take and certify depositions; to administer oaths and 
affirmations; to take affidavits and certify the acknowledg¬ 
ment and proof of deeds and other writteh instru- 
5 ments for lands, tenements and hereditaments, to 
be read in evidence or recorded in this st^te; and 
further, that I am well acquainted with the handwriting of 
such Notary Public and verily believe that his signature 
to such proof or acknowledgment is genuine. 

In testimonv whereof, I have hereunto set mv hand and 
affixed the seal of said Court at the City of New jX'ork, in 
the County of New York, this 16 day of March 193^. 

[seal. ] ALBERT MARINELLjl, 

i Clerk. 

\ 

. 

Answer to Petition and Rule to Show Cau$e. 

Filed April 7,1934. 

* * # * * • | # 

Now comes Frances Perkins, Secretary of Labor of the 
United States, and Daniel W. MacCormack, Commissioner 
of Immigration and Naturalization, and for answer to the 
petition for writ of mandamus and rule to show cause filed 
herein state to the Court: 

1. The respondents admit the averments of Paragraph 1, 
except that the petitioner is residing at 251 W^st 93rd 
Street, Borough of Manhattan, City of New York, gnd that 
the petitioner entered the United States on or abbut July 
4, 1907, from Victoria, British Columbia. With rebpect to 
these averments not admitted the respondents have not 
sufficient information or knowledge to form a belief. 

2. The respondents admit the averments of Paragraph 
2 of the petition. 
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3. With respect to Paragraph 3 of the petition, the re¬ 
spondents admit that Linklater cannot complete his natu¬ 
ralization without the certificate described in the preceding 
paragraphs of the petition. The respondents are advised 

by counsel i that the remaining averments of Para- 
6 graph 3 are conclusions of law which the respondents 
are not required to answer. 

4. The respondents deny that it is a ministerial duty of 
the Commissioner of Immigration at the port of Seattle, 
Washington, to register Linklater’s entry into the United 
States and to grant a certificate of such entry, and on the 
contrary aver that said Commissioner is without authority 
to register Linklater’s entry and to grant him a certificate 
of such registry. 

The respondents, further answering said petition, aver 
that 

(a) Section 1 of the Act of Congress of June 29, 1906, 
the last sentence of which section is quoted in paragraph 1 
of petition, reads as follows: 

4 ‘It shall be the duty of said Bureau (of Immigration) 
to provide, for use at the various immigration stations 
throughout the United States, books of record, wherein the 
commissioners of immigration shall cause a registry to be 
made in the case of each alien arriving in the United States 
from and after June 29, 1906, of the name, age, occupation, 
personal description (including height, complexion, color 
of hair and eyes), the place of birth, the last residence, the 
intended place of residence in the United States, and the 
date of arrival of said alien, and, if he entered through a 
port, the name of the vessel in which he comes. And it 
shall be the duty of such commissioners of immigration to 
cause to be granted to such alien a certificate of such 
registry, with the particulars thereof. ” 

(b) There is no record made by officers enforcing the 
immigration laws as to the time, place and manner of the 
petitioner’s entry into the United States nor of inspection 
of the petitioner by such officers in connection with his 
entry, although the inspection, examination and registra¬ 
tion of aliens arriving at Victoria and applying for admis¬ 
sion to the United States has been maintained by United 
States immigration officers since a date many months prior 
to July 4, 1907. 


FRANCES PERKINS, ETC., ET AL. 


7 


7 (c) Neither the respondents nor the Commis¬ 
sioner of Immigration at Seattle are required by 

Sections 1 and 4 of the Naturalization Act of June|29, 1906, 
to issue a certificate showing the time, place and| manner 
of arrival of an alien in whose case there is no record made 
by officers enforcing the immigration laws that the alien 
has ever applied to such officer for admission to thp United 
States and been found by them to be admissible thereto. 

(d) The Act of March 2, 1929, 8 U. S. C. 106a, spe¬ 
cifically deals with the registry of the entry of aliens as to 
whom there is no record of admission for permanent resi¬ 
dence, and authorizes registration if the alien jnakes a 
satisfactory showing to the Commissioner of Imniigration 
and Naturalization in accordance with regulations pre¬ 
scribed by him, with the approval of the Secretary of Labor, 
of certain facts, one of which is that the alien is a person 
of good moral character. 

(e) Upon a petition filed by the respondent uijider the 
last-mentioned act and regulations made thereunder the 
respondent, Daniel W. MacCormack, Commissioned of Im¬ 
migration and Naturalization, after investigation, hearing 
and consideration, is not satisfied that the petitioner is a 
person of good moral character and the said respondent 
with the approval of the respondent, the Secretary cjf Labor, 
has refused to register the petitioner under said I act and 
to issue to the petitioner a certificate showing tjie time, 
place and manner of arrival of the petitioner in the United 
States. 

(f) The reason the respondents are not satisfied that the 
petitioner is a person of good moral character are the fol¬ 
lowing facts: 

In a declaration of intention to become q citizen 

8 of the United States, bearing No. 732, executed 
under oath on September 10, 1907, as required by 

the Naturalization Act of 1906, the petitioner stated that 
he arrived at the port of New York on the steamship Celtic 
on or about July 5, 1907. There is no record made by the 
officers enforcing the immigration laws that the petitioner 
arrived at that port on that date. Although the petitioner 
is a native of Scotland, and not a citizen of the United 
States, in an application subscribed and sworn to by him on 
August 15, 1910, and addressed to the United States Civil 
Service Commission, Washington, D. C., to be admitted to 
competitive examination for the position of Post Office 
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carrier, he stated that he was born in Toledo, Ohio, on 
March 9, 1883. In another document, entitled Appointee’s 
Declaration executed before the Assistant Postmaster at 
Portland, Oregon, by the petitioner on April 7, 1911, he 
also declared that he was born on March 9,1883, in Toledo, 
Ohio. In an application subscribed and sworn to before 
W. A. Tupper, Secretary of the Municipal Civil Service 
Board on August 10, 1914, by Henry D. Linklater, in which 
he applied for a position as hose-man in the Portland Fire 
Department, he stated that he v~as born on March 9, 1886, 
in New York, County of New York. In an application 
sworn and subscribed to before W. E. Marion, Secretary 
of the Municipal Civil Service Board of Portland, by 
Harry D. Linklater, on January 9, 1928, for permission to 
be admitted to the examination for Junior Captain in the 
Portland Fire Department, he stated that he was born in 
New York City, New York, on March 9, 1886. The peti¬ 
tioner admitted under oath in a deportation proceeding- 
instituted by the Department of Labor on February 19, 
1928, that in taking the Civil Service examination at Port¬ 
land for carrier in the Post Office he lied as to the 
9 place of his birth in saying that he was born in New 
York City, and that in taking the municipal Civil 
Service examination in 1914 for the job of fireman in the 
Portland Fire Department he made a false statement that 
he was an American citizen. The petitioner explained under 
oath that he was willing to lie in connection with securing 
public jobs, considering it not a ‘‘moral question” there as 
in an application for membership in a fraternal organization. 
The petitioner admitted under oath that in registering for 
the draft during the World War he even lied there in 
regard to his birth. The petitioner attempted to explain 
under oath that in his application for the position of car¬ 
rier in the Post Office at Portland he was influenced bv a 
notary public to say that he was born in the United States, 
as an alien -was not eligible to take the examination. The 
notary, no-w a very old man in Portland, stated under oath 
that he did not remember the document in the transaction, 
executed before him more than eighteen years previously, 
but was positive that he never knowingly advised any man 
to commit perjury. In the said deportation proceeding the 
petitioner, in testifying under oath that he -was admitted to 
the United States on July 4, 1907, at Victoria, British 
Columbia, by an immigration official, stated that he, the pe- 
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titioner, answered the questions of the immigration official, 
that he, the petitioner, told the truth, and that “I was green; 
I would not lie at that time; I would have been scared to; I 
know that,” and that “I was not so hard-boiled then; I was 
more conscientious then.” In the same deportation pro¬ 
ceeding he testified that on his way back to the United States 
in 1926 through Canada from Alaska he did not think the 
United States immigration official in Vancouver, Brit- 
10 ish Columbia, asked him where he, the petitioner, was 
born, and added: “But I would not have t^ld him 
anyway.” In November, 1913, the petitioner was com¬ 
pelled to resign as a letter carrier in the Portland Post 
Office because he had been discovered taking newspapers 
from the mails for his own personal use. 

(g) For a proper determination and decision of t|ie mat¬ 
ter involved herein, the respondents are required jto con¬ 
strue the sections and provisions of the laws hereinbefore 
mentioned and decide the question of whether tbje peti¬ 
tioner is a person of good moral character. The respond¬ 
ent’s construction of these statutes is a possible construc¬ 
tion and is not an arbitrary and capricious one, buf made 
for the purpose of carrying out the meaning and iptent of 
the statutes mentioned in the petition and herein, "the de¬ 
cision of the respondents that the petitioner is not} a per¬ 
son of good moral character is supported by evidence pre¬ 
senting to them a question of fact requiring the exeifcise of 
discretion by them. Therefore, their determination and 
decision upon these matters will not be controlled by 
mandamus. 

Wherefore, the premises considered, the respondents 
pray that the rule to show cause be discharged and peti¬ 
tion dismissed, with their reasonable costs incurred. 

W. W. HUSBAND, 

Second Assistant Secretary of\ 

Labor of the United States. 
EDWARD J. SHAUGHNESSY, 

Deputy Commissioner of Immigration 

and Naturalization. 

LESLIE C. GARNETT, 

United States Attorney. 

DAVID A. PINE, | 

Assistant United States Attorney. 

THOMAS H. ELIOT, 

Associate Solicitor of Labor. 
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District of Columbia, ss : 

W. W. Husband, Second Assistant Secretary of Labor 
of the United States, being first duly sworn accord- 
11 ing to law, on oath deposes and says: that he has 
read the foregoing answer to Petition and Rule to 
Show Cause bv him subscribed; that he knows the contents 
thereof and verilv believes the same to be true. 

W. W. HUSBAND. 

Subscribed and sworn to before me this 6th day of April, 
A. D. 1934. 

[notarial seal.] J. LOUIS BIXLER, 

Notary Public , D. C. 


District of Columbia, ss : 

Edward J. Shaughnessy, Deputy Commissioner of Im¬ 
migration and Naturalization, Department of Labor, being 
first duly sworn according to law, on oath deposes and 
says: that he has read the foregoing Answer to Petition 
and Rule to Show Cause by him subscribed; that he knows 
the contents thereof and verilv believes the same to be 

V 

true. 

EDWARD J. SHAUGHNESSY. 

Subscribed and sworn to before me this 6th day of April, 
A. D. 1934. 

[notarial seal.] J. C. WATTS, 

Notary Public, D. C . 

12 Motion to Strike Paragraph of Answer. 

Filed April 11,1934. 


******* 


Petitioner moves to strike paragraph “f” of the “An¬ 
swer to Petition and Rule to Show Cause” filed herein, on 
the ground that the facts therein alleged are irrelevant 
under any view of the issue raised by the said petition and 
answer. 

An oral hearing is requested. 

FREDERICK A. BALLARD, 

Attorney for Petitioner . 
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j 

Supreme Court of the District of Columbiaj. 

Monday, April 23,! 1934. 

Session resumed pursuant to adjournment, H(}n. Jen¬ 
nings Bailey, Justice, presiding. 

####### 

j 

i 

Upon consideration of the motion filed herein, t|o strike 
paragraph “F” of the answer it is ordered that said mo¬ 
tion be, and the same is hereby overruled. 

l 

Demurrer to Answer. 

i 

Filed April 24, 1934. 

###**#* 

The petitioner says that the answer of the respondents 
is bad in substance. 

As appears from his petition, the petitioner seeks to 
compel the respondent Commissioner of Immigration and 
Naturalization, to order the Commissioner of Immigration 
at the Port of Seattle,; Washington, to register petitioner’s 
entry into the United States and to grant a certifi- 
13 cate of such entry. The petitioner proceeds upon 
the unequivocal mandate of Section 1 of the Natural¬ 
ization Act of 1906 (Act of June 29, 1906, c. 3592, Section 1, 
34 Stat. 596; U. S. C. T. 8, Sec. 106). The material part 
of this section is set out in the petition. The petition also 
refers to the decision of the United States Court [for the 
Southern District of New York, to the effect that tne peti¬ 
tioner entered the United States lawfully on or abqut July 
4th, 1907. | 

The respondents, in their answer, do not deny thajt under 
Section 1 of the Act of 1906 standing alone it would be the 
ministerial duty of the Commissioner of Immigration at 
Seattle to register the petitioner’s entry as of July 4th, 
1907, and to issue to him a certificate of such entry. The 
respondents claim, however, in paragraph “d” Of their 
answer, that the petitioner’s situation is now controlled by 
an Act of March 2, 1929 (8 U. S. C. 106a), which i statute 
provides: j 

“ (a) The registry of aliens at ports of entry required by 
section 106 of this title may be made as to any alien not 
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ineligible to citizenship in whose case there is no record of 
admission for permanent residence, if such alien shall make 
a satisfactory showing to the Commissioner General of 
Immigration, in accordance with regulations prescribed by 
the Commissioner General of Immigration, with the ap¬ 
proval of the Secretary of Labor, that he— 

(1) Entered the United States prior to June 3, 1921; 

(2) Has resided in the United States continuously since 
such entry; 

(3) Is a person of good moral character; and 

(4) Is not subject to deportation. * * 

If this statute were construed to apply to the petitioner, 
who lawfully entered the L T nited States in 1907, the result 
would be such a glaring miscarriage of justice that this 
Court on established principles of statutory construction 
cannot so construe it. It is settled beyond dispute that the 
Congress will be presumed not to have intended to 
14 accomplish an obvious injustice or inconsistency. If 
the 1929 statute were construed in accordance with 
respondents’ answer, the result would be to deprive the 
petitioner, who lawfully entered the United States and is 
not now subject to deportation, of a hearing as to his right 
to citizenship before the proper tribunal; and this result 
would be reached not because of any fault of the peti¬ 
tioner’s, but through the negligence of the very department 
which now opposes his citizenship. 

Since the stathte relied upon by the respondents does not 
answer the petition, except by such an impossible construc¬ 
tion, respondents’ answer is insufficient in law. 

FREDERICK A. BALLARD, 

Attorney for Petitioner. 

Dated April 24th, 1934. 

Supreme Court of the District of Columbia. 

Tuesday, May 15, 1934. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

• •••••• 

This cause having been heretofore argued and submitted 
to the Court upon the petition filed herein for writ of 
mandamus, the rule to show cause issued thereon, the an- 
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swer thereto and the demurrer to said answer, arid after 
consideration thereof, it is ordered that said demurrer to 
the answer be, and the same is hereby overruled, the peti¬ 
tion dismissed and the rule to show cause discharge^. 

Wherefore, it is considered that petitioner take Nothing 
by this action that respondents go hence without day, 

15 be for nothing held and recover of petitioner their 
costs of defense to be taxed by the clerk aiid have 

execution thereof. 

From the foregoing judgment the petitioner by | his at¬ 
torney of record, in open Court, notes an appeal to the 
Court of Appeals of this District; whereupon, an undertak¬ 
ing to act as a cost bond is hereby fixed in the sumjof One 
Hundred Dollars ($100.00) with leave to deposit Fir,ty Dol¬ 
lars ($50.00) cash with the clerk in lieu thereof. 

i 

j 

Memorandum. 

June 6,1934.—$50 deposit in lieu of appeal bond. 

j 

Assignment of Errors. 

Filed June 18, 1934. 

******* 

The Court erred: 

i 

1. In overruling Petitioner’s Motion to Strike Paragraph 

(f) of the Respondents’ Answer to Petition and i^ule to 
Show Cause, by its order entered April 23, 1934; in tljiat the 
said paragraph contains matter wholly irrelevant |to the 
issue raised by the pleadings. ! 

2. In overruling Petitioner’s Demurrer to Respondents’ 
Answer to Petition and Rule to Show Cause, by its order 
entered May 15, 1934; in that the said Answer states no de¬ 
fense to petition. 

3. In not sustaining Petitioners’ Demurrer to Respond¬ 
ents’ Answer to Petition and Rule to Show Cause; ifn that 
the said answer is founded upon the contention that the case 
is governed by an Act of March 2, 1929 (45 Stat. 1512), 

which act must be construed as inapplicable in! order 

16 to avoid a plain injustice and inconsistency. 

4. In no other respects apparent of rceord. 

FREDERICK A. BALLARD, 
Attorney for Petitioner-Appellant. 
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Docket Entries 


* 


Date 


* 

* * 

* * * 

De¬ 


Proceedings 

posits Fees Total 


1934 

March 23 

U U 


<4 


Apr. 

44 


u 


7 

11 

17 

23 


« 24 

“ 30 

May 1 
“ 4 

“ 15 


June 6 

U tf 


18 

4 % 


Deposit of costs by Ballard 10— 

Petition filed 

Respondent ordered to show cause on or 
before the 28th of March, 1934, why 
Writ should not issue 
Rule to show cause & copies (2) petition 
issued. Served 3/24/34 
Garnett et al.—Answer of Respts. filed 
Mo. to strike par. “f” of answer & P. & A. 
Respondents’ Points & Authorities filed 
Motion to strike paragraph “F” of the 
answer overruled, Bailey, J. (M. 89, 
p. 49). 

Demurrer to Answer filed 
Points & Authorities in support of de¬ 
murrer to answer filed 
Respondents’ Points & Authorities filed 
Respondents’ Supplemental Points & Au¬ 
thorities filed 

Demurrer to Answer overruled; Rule dis¬ 
charged & petition dismissed at Plffs. 
costs. Appeal noted, bond $100 or $50 
cash. Bailey, J. (M. 89, p. 115). 

$50 deposit in lieu of appeal bond 50— 

Deposit to Clerk 5— 

Designation of record filed 
Assignments of Error filed 


10 — 10 — 


5 — 

fi¬ 


ll 


* 


Designation of Record. 

Filed June 18, 1934. 

# # * * # 


Now comes Henry Dodd Linklater, the appellant in the 
above-entitled cause and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. Petition for Writ of Mandamus. 

2. Answer to Petition and Rule to Show Cause. 

3. Motion to Strike Paragraph (f) of Answer to Petition 
and Rule to Show Cause; Order overruling Motion. 

4. Demurrer to Answer to Petition and Rule to Show 
Cause; Order overruling Demurrer. 

5. Assignment of Errors. 

6. Docket Entries. 


Together with copy of the Designation. 

I FREDERICK A. BALLARD, 

Attorney for Petitioner-Appellant. 
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Dated this 16th day of June, 1934. 


Copy of the foregoing designation received this lpth day 
of June, 1934. j 


DAVID A. PINE, I 
Asst. U. S. Atty^ 

Attorney for Respondents-Appellees. 


18 Supreme Court of the District of Columbia 1 !. 

United States of America, | 

District of Columbia , ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 17, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 83825 at Law, ^herein 
Henry Dodd Linklater is Petitioner and Frances jerkins, 
as Secretary of Labor of the United States et al. dre Re¬ 
spondents, as the same remains upon the files and of irecord 
in said Court. 

In testimony whereof, I hereunto subscribe my naijne and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of July, 1934. i 

i 

[Seal Supreme Court of the District of Columbi^.] 

frank e. Cunningham! 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6266. Henry Dodd Linklater, Appellant, vs. Frances 
Perkins, as Secretary of Labor of the United States, and 
Daniel W. MacCormack, as Commissioner General <|)f Im¬ 
migration of the United States. United States Coprt of 
Appeals for the District of Columbia. Filed Jul. 25^ 1934. 
Henry W. Hodges, Clerk. 
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vs. | 

Frances Perkins, as Secretary of Labor of the United 
States, and Daniel W. MacCormack, as | Com¬ 
missioner General of Immigration of the United 
States. i 

' i 

Appellees. 

Appeal From the Supreme Court of the | 
District of Columbia. 

BRIEF FOR APPELLANT. 

i 

— 

! 

NATURE OF THE PROCEEDINGS. 

This is a mandamus proceeding, here on appeal from 
a final order of the Supreme Court of the District of 
Columbia overruling the demurrer of the appellant, 
petitioner below, to the appellees ’ answer to thejpeti- 
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tion and rule to show cause. There is no dispute as 
to the facts. The sole question involved is whether or 
not there is a clear statutory duty in the appellees to 
register the entry into the United States of the appel¬ 
lant and to grant to him a certificate of such registry. 

STATEMENT OF FACTS. 

The undisputed facts are as follows: 

1. The appellant is a Scotch alien residing at 251 
West 93rd Street, Borough of Manhattan, City of New 
York. He entered the United States on. or about July 
4th, 1907, from Victoria, British Columbia. A short 
time prior to his entry the Congress had enacted a re¬ 
quirement that, 

“The Commissioners of Immigration shall cause 
a registrv to be made in the case of each alien 
arriving in the United States from and after 
June 29, 1906, * * *. It shall be the dujty of 

said Commissioners of Immigration to cause to 
be granted to such alien a certificate of such regis¬ 
trv * * (Act of June 29, 1906, c. 3592, 

Section 1, 34 Slat. 596; U. S. C. T. 8, Sec. 106.) 

Although appellant entered the United States after 
June 29, 1906, no registry was made of his entry and 
no certificate of registrv was granted to him, nor has 
such registry since been made or such certificate 
granted. 

On or about February 1st, 1928, appellant declared, 
before the clerk of the federal court, Portland, Ore¬ 
gon, his intention to become a citizen of the United 
States. In order to consummate his citizenship, which 
he wishes to do, he must now file before February 1st, 
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1935, a petition for naturalization, to which petition 
must be attached 

| 

‘‘A certificate from the Department of Labor if 
the petitioner arrived in the United Statejs after 
June 29, 1906, stating the date, place and ijnanner 
of his arrival in the United States.” (^ct of 
June 29, 1906, c. 3592, Sec. 4, 34 Stat. 596; TjF. S. C. 
T. 8, Secs. 379, 380.); j 

such certificate being* the certificate of registry re¬ 
ferred to in the preceding paragraph. This certificate 
appellant is unable to attach to his petition for 
naturalization because no such certificate wa$ ever 
granted to him. He has requested that a registry of 
his entry be now made and a certificate of suchj regis¬ 
try granted, but the appellee Daniel W. MacCofmack, 
as Commissioner General of Immigration, has refused 
this request. 

2. The reason advanced by the appellees for their 
refusal to register the appellant’s entry and to grant 
him the consequent certificate is that an Act of Con¬ 
gress of March 2, 1929 (45 Stat. 1512, U. S. C.j T. 8, 
Sec. 106a), has made the Act of 1906 no longer manda¬ 
tory upon them, but has made such registry dis¬ 
cretionary with the appellee Commissioner General of 
Immigration; and that the Commissioner does not 
choose to exercise his discretion in favor of appellant. 
The Act of 1929 provided: j 

“(a) The registry of aliens at ports of gentry 
required by section 106 of this title may be Smade 
as to any alien not ineligible to citizenship in 
whose case there is no record of admissioh for 
permanent residence, if such alien shall m^ke a 
satisfactory showing to the Commissioner j Gen- 
eral of Immigration, in accordance with r^gula- 
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tions prescribed by the Commissioner General of 
Immigration, with the approval of the Secretary 
of Labor, that he— 

(1) Entered the United States prior to June 3, 
1921; 

(2) Has resided in the United States con¬ 
tinuously since such entry; 

(3) Is a person of good moral character; and 

(4) Is not subject to deportation. * * V’ 

(The Act was amended in respects not here im¬ 
portant by Acts of April 19, 1934, c. 154, Sec. 6, 48 
Stat. 598, and of June 8, 1934, c. 429, 48 Stat.-.) 

3. It was held by the United States District Court 

•> 

for the Southern District of New York that appellant 
lawfully entered the United States on or about July 4, 
1907. United States ex rel. Linklater v. Commissioner 
of Immigration , 36 F. (2d) 239 (1929). This case in¬ 
volved habeas corpus proceedings brought success¬ 
fully by appellant in order to prevent his deportation. 

ERRORS TO BE RELIED UPON. 

Appellant relies on all of his assignments of error, 
but the third presents the crucial question,—is the Act 
of 1929 plainly inapplicable to the appellant who law¬ 
fully entered the United States? 
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ARGUMENT. 


The Act of 1906 Standing Alone Would Unquestion¬ 
ably Require the Registry of the Appellant’s 
Entry. 

I 

Under the Act of 1906 it lias never been doubtjed that 
the Commissioners of Immigration at ports of entry 
have been unequivocally required to register alj aliens 
who lawfully entered the United States after the enact¬ 
ment of that act. It would seem clear that this duty 

i 

cannot be escaped when, by reason solely of th4 negli¬ 
gence of such a Commissioner himself or of a predeces¬ 
sor, registry is not made contemporaneously w^th the 
entry. There seems to be no case in which mandamus 
has been sought to require a registry in such a case; 
presumably because never before have immigration 
officials taken the position that an alien should be 
penalized by the negligence of the Commissioner at his 
port of entry. See, however, In re Kemps on, 14 F. 
(2d) 66S, D. C., W. D. Wash. (1926), where thb court 
said (page 669): j 

“ Applicants, however, are not responsible for 
default of officials in making proper registration 
when they reported for inspection.” 

i 

j 

The only remedy for such a “default of officials” in 
case of a refusal to make the registry at a latej: time 
is mandamus. 

i 

That a certificate based on such a subsequent |regis¬ 
try would be held sufficient for purposes of naturaliza¬ 
tion seems clear. Even in cases where it was not 
shown that the entry was lawful the courts generally 


have held that such a certificate would be sufficient. 
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See, e. g .: 

In re Cassovel, 33 F. (2d) 1002, D. C., E. D. Pa. 
(1927); 

In re Olsen, 18 F. (2d) 245, D. C., N. D. Calif. 
(1927);, 

In re Link'later, 3 F. (2d) 691, JD. C., X. D. Calif. 
(1925); 

In re Pick. 209 F. 999, D. C., E. D. N. Y. (1913); 
In re McPhee, 209 F. 143, D. C., E. D. Pa. 
(1913); 

In re Schmidt, 207 F. 678, D. C., M. D. Pa. 
(1913); 

In re Page, 206 F. 1004, D. C., E. D. Mieh. 
(1913); 

Contra In re Kempson, 14 F. (2d) 668, D. C., 
W. D. Wash. (1926); 

In re Hollo, 206 F. 852, D. C., N. D. Ohio (1913). 


Consequently appellant submits that under the Act 
of 1906 standing alone, there can be no serious ques¬ 
tion that mandamus should issue. The fundamental 
contention of the appellees is that the operation of 
the Act of 1906 in such a case as this has been so quali¬ 
fied bv the Act of 1929 that it is now within the dis- 
cretion of the Commissioner General of Immigration 
to make or not to make the registry. 


II. 

The Act of 1929 Applies Only to Cases of Unlawful 

Entry. 

A. The Act of 1929 was enacted to enlarge and not 
to diminish existing rights of aliens. 

The Act of 1929 purports to give the appellee Com¬ 
missioner General of Immigration discretion in the 
making of a registry where 4 ‘there is no record of ad¬ 
mission for permanent residence/’ These bare words 
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thus embrace the appellant; and it is on thesej words 
that the appellees base their claim to discretion. 
However, in view of the situation which existed! at the 
time of its passage, this act cannot conceivably be con¬ 
strued to apply to cases where “there is no record” 
merely because of the failure of the immigration au¬ 
thorities to make one. It has been shown thatj under 
the law as it existed up to 1929 (and as it still jexists, 
in the appellant’s view) an alien who, like the ap¬ 
pellant, originally entered lawfully, was entitled 
to be registered even though there was no contem¬ 
poraneous record. To construe the 1929 Act gs the 
appellees suggest would require a finding that Con¬ 
gress intended by that act to require certain aliens to 
pass a further administrative review in order to ac¬ 
quire a certificate to which they had theretofore been 
clearly entitled as of right. 

It would seem to be clear that the Act of 1929 was 
not passed with a purpose to thus add to the harden 
of a few scattered aliens. On the contrary it was en¬ 
acted to 

I 

44 provide relief for aliens who entered the 
United States prior to July 1, 1924, where ithere 
is inability to locate a record of their permanent 
admission in conformity with the immigratiofn law 
at the time of their entry.” (Italics ours.) | (Re¬ 
port of Senate Committee on Immigration ^o ac¬ 
company H. R. 349, 70th Congress, 2nd Session, 
page 4.) * ! 

The act was passed in order to permit the naturaliza¬ 
tion, within the discretion of the Commissioner, of 
— 

*The relevant provision was not in the bill as it passed the Hoijse and 
so is not mentioned in the report of the House Committee (Hor^se Re¬ 
port Xo. 13, 70th Congress, 1st Session). It was inserted as an amend¬ 
ment in the Senate and agreed to in conference. 
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aliens who, although their original entry was unlaw¬ 
ful , had since given evidence that they would be desir¬ 
able citizens. In the words of the Conference Commit¬ 
tee, the provision in question 


“authorized the making, upon payment of a fee of 
$20, of a record at ports of entry in the case of an 


alien in whose case there is no record of admission 
for permanent residence, if the alien shows to the 
satisfaction of the Commissioner General of Im¬ 
migration that he entered the United States prior 
to July 1, 1924, has resided here continuously since 
the date of his entry, is a person of good moral 
character, and is not subject to deportation. The 

record thus made mav be used as a basis for is- 

* 

suance of the certificate of arrival required by the 
naturalization laws to be attached to the petition 
for citizenship. For the purposes of the immigra¬ 
tion and naturalization laws, an alien for whom a 
record of registry has been made is deemed to 


have been lawfully admitted to the United States 
for permanent residence as of the date of his en¬ 
try.” (Italics ours) (House Report No. 2763 
[Conference! 70th Congress, 2nd Session, page 3.) 


If the alien had been lawfully admitted there would 

obviously be no reason whv he should be “deemed” to 
%> * 

have been lawfully admitted. 


B. To construe the Act of 1929 to apply to the ap¬ 
pellant would accomplish so plain an injustice that on 
established principles of statutory construction this 
court cannot so construe it. 

It is unnecessary to elaborate before this court upon 
the injustice which would result from the literal con¬ 
struction of the act for which the appellees contend; 
nor is it necessary to cite authority for the proposition 
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that no court is required to follow the words of a 
statute to an absurd extreme. One case mav be noted 
because it deals with the field of immigration. In 
United States v. Williams, 193 F. 228, D. C., S. lj>. N. Y. 
(1909) Judge Hand released on habeas corpus ajn alien 
detained for deportation. Although the wordsjof the 
statute clearly directed deportation, Judge H^nd re¬ 
fused to follow them, on the ground that such j a con¬ 
struction was not intended by Congress. j 

m. | 

The Inapplicability of the Act of 1929 Being Clear, 
Mandamus May Issue to Compel the Appellees to 
Proceed Under the Act of 1906. j 

This case does not fall within the admitted rule 
that the courts will not compel executive officers to 
adopt one or the other of two fairly possible construc¬ 
tions of a statute. Appellant submits that tHe ap¬ 
pellees’ construction of the Act of 1929 is not jfairly 
possible. See Lane v. Ho gland, 244 U. S. 174 (1917); 
Roberts, Treasurer v. United States, 176 U. S. 221, 231 
(1900); West v. Hitchcock, 19 Apps. D. C. 33l 346 
(1902); United States v. Fall, 51 Apps. D. Q. 171 
(1922). Moreover, this court has indicated that the 
doctrine of discretionary construction may not bte car¬ 
ried to the extent of permitting the executive to deter¬ 
mine what statute (as distinguished from what! con¬ 
struction) is applicable. Work v. United States, 54 
Apps. D. C. 84 (1924). j 


Finally, it may be suggested that the granting of 
this writ will mean nothing more than that the appel¬ 
lant may be heard as to his right to citizenship bf the 
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citizenship court. The Immigration authorities will 
still be able to advance in that court any objections 
which they may have to his citizenship. 

CONCLUSION. 

It is submitted that there can be no honest doubt 
that the Act of 1929 was intended to apply only to 
aliens who unlawfully entered the United States; that 
consequently the appellees are still required by the 
Act of 190(> to register the entry of those aliens who, 
like the appellant, entered lawfully; and that the case 
is sufficiently clear for the issuance of a writ of 
mandamus. 

Respectfully submitted, 

Frederick A. Ballard, 

Attorney for Appellant. 
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. In the United States Court of Appeals 
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He nry Dodd Linklater, appellant 
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Frances Perkins, as Secretary of Labor of the 
United States, and Daniel W. MacCormackJ, as 
Commissioner of Immigration and Naturafiza- 
tion of the United States, appellees i 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT; OF 

COLUMBIA 

i 
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BRIEF FOR APPELLEES 
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— 

STATEMENT 

i 

The appellees deem the statement of facts in jthe 
appellant’s brief not to be sufficiently full and com¬ 
plete to present the questions for review, and there¬ 
fore submit the following statement of the case 
(Rule 8, Section 4). 

The judgment appealed from was entered in the 
court below upon the overruling of appellant’s de¬ 
murrer to answer filed by appellees in response j to 

91026—34-1 (1) 
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appellant’s petition for mandamus (R. 13). The 
facts must therefore be obtained from those con¬ 
tained in the petition and admitted in the answer, 
and such additional facts as are contained in the 
answer. From such source the pertinent facts are 
as follows: 

The appellant is a Scotch alien. He arrived in 
this country some time prior to September 10,1907, 
because on that date he executed a declaration of 

• i 

intention to become a citizen (R. 7). There is no 
record of the time, place, and manner of his entry, 
although the inspection, examination, and registra¬ 
tion of aliens arriving at Victoria, where appellant 
avers he entered the United States, had been main¬ 
tained by immigration officers for many months 
prior to July 4, 1907, when appellant alleges he 
entered the United States (R. 6). 

The authority and direction for making such 
record is contained in the Act approved June 29, 
1906 (U. S. C., Ti. 8 , § 106), which provides that 
the Commissioners, of Immigration shall cause a 
registry to be made in the case of each alien arriv¬ 
ing in the United States thereafter, of the name, 
age, occupation, etc., of such alien, and the date of 
arrival, and the name of the vessel, in case the alien 
enters through a port. 

While the appellant refers to negligence on the 
part of the Commissioner of Immigration in con¬ 
nection with the absence of a record of entry, no 
such negligence is alleged in the pleadings. 
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In 1928 appellant again declared his intention to 
become a citizen of the United States, and in 
to consummate his citizenship, he must attach tb his 
petition a certificate from the Department of! La¬ 
bor, stating the date, place, and manner of' his 
arrival in the United States. Appellant is urjable 
to attach this certificate, because none was over 

i 

granted to him for the reason that there is no repord 
of his entry (R. 3, 6). j 

In 1929 the United States sought to deportj ap¬ 
pellant, who was released on habeas corpus by the 
United States District Court for the Southern bis- 

i 

trict of New York, which court held that he had 
lawfully entered the United States in 1907 and was 
not subject to deportation. 

Congress, by the Act approved March 2, 1929 
<(U. S. C., Ti. 8, § 106a), authorizes the registration 
of aliens as to whom there is no record of admis¬ 
sion for permanent residence, if the alien mak^s a 
satisfactory showing to the Commissioner of Immi¬ 
gration and Naturalization that the alien entered 
the United States prior to June 3,1921, has resided 
in the United States continuously since such enjfcry, 

I 

is a person of good moral character, and is jnot 
.subject to deportation. 

Appellant has requested that a registry of his 
•entry be now made and a certificate thereof grafited 
(R. 3), but appellee, the Commissioner of Immi¬ 
gration and Naturalization, with the approval of 
.appellee, Secretary of Labor, has refused this I re- 
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quest because after investigation, hearing, and con¬ 
sideration, he was not satisfied that the petitioner- 
is a person of good moral character (R. 7). The 
appellees set forth in full the facts on which they 
base their determination that he is not a person of 
good moral character, all of which must be assumed- 
to be true for the purposes of this case (R. 7, 8, 9). 

The question presented, therefore, is whether the' 
appellees may now be compelled by a writ of 
mandamus to order the Commissioner of Immigra¬ 
tion at the Port of Seattle to issue a certificate of 
entry to the appellant, twenty-seven years after his< 
alleged entry, under the facts and in view of the: 
statutes above referred to (R. 4). 

STATUTORY PROVISIONS INVOLVED 

Section 1 of the Act approved June 29, 1906- 
(34 Stat. 596; U. S. C., Ti. 8, § 106), reads as* 
follows: 

It shall be the duty of the Bureau of Im¬ 
migration to provide, for use at the various 
immigration stations throughout the United 
States, books of record, wherein the commis¬ 
sioners of immigration shall cause a regis¬ 
try to be made in the case of each alien ar¬ 
riving in the United States from and after' 
June 29, 1906, of the name, age, occupation, 
personal description (including height,, 
complexion, color of hair and eyes), the 
place of birth, the last residence, the in¬ 
tended place of residence in the United 
States, and the date of arrival of said alien, 
and, if entered through a port, the name of' 
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the vessel in which he comes. It sl^all be 
the duty of said commissioners of immigra¬ 
tion to cause to be granted to such aJLien a 
certificate of such registry, with the particu¬ 
lars thereof. 

Section 4 of the Act approved June 29, 1906 (34 
'•Stat. 596; U. S. C., Ti. 8, § 380), reads as follows: 

j 

At the time of filing his petition j there 
shall be filed with the clerk of the c<jurt a 
certificate from the Department of Labor, if 
the petitioner arrived in the United States 
after June 29, 1906, stating the date, place, 
and manner of his arrival in the United 
States and the declaration of intention of 
such petitioner which certificate and decla¬ 
ration shall be attached to and made a) part 
of such petition. 

The pertinent provisions of Section 1 of the Act 
'approved March 2, 1929 (45 Stat. 1512; U. S. C., 
Ti. 8, § 106a), reads as follows: 

The registry of aliens at ports of 0ntry 
required by section 106 of this title m^y be 
made as to any alien not ineligible to citizen¬ 
ship in whose case there is no record of ad¬ 
mission for permanent residence, if such 
alien shall make a satisfactory showihg to 
the Commissioner General of Immigration, 
in accordance with regulations prescribed by 
the Commissioner General of Immigration, 
with the approval of the Secretary of Labor, 
that he— 

(1) Entered the United States prior to 
June 3, 1921; 
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(2) Has resided in the United States con¬ 
tinuously since such entry; 

(3) Is a person of good moral character;, 
and 

(4) Is not subject to deportation. 

ARGUMENT 

I 

Sections 1 and 4 of the Naturalization Act of 1906 must 
be read with sections 1, 2, and 3 of the act of March 2, 
1929, and when so read the appellees, not being satis¬ 
fied that the appellant is of good moral character, have 
no authority or duty to register his entry and grant 
him certificate of entry 

Section 1 of the Naturalization Act of 1906 (34 
Stat. 596; U. S. C., Ti. 8, § 106), which went into 
effect months before the alleged arrival of appellant 
in 1907, requires the commissioners of immigration 
at the various immigration stations in the United 
States to keep books of record in which a registry 
shall be made in the case of each alien “arriving” 
in the United States from and after June 29, 1906, 
showing certain specified data as to the alien includ¬ 
ing “the date of arrival of such alien” and “if 
entered through a port, the name of the vessel in 
which he comes.” That language clearly means a 
registry made contemporaneously, or approxi¬ 
mately so, with the entry of the alien and by, or 
from the data of, an immigration officer who him¬ 
self has knowledge of the facts in regard to the 
entry ascertained in the performance of his duty 
to inspect arriving aliens as to their right to enter* 
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the United States. Sections 24 and 25 of thd Im¬ 
migration Act of February 20, 1907 (34 Stat. ^06). 

j 

Any registry of the entry of the appellant vfhich 
might be made now in a register by officers without 
having knowledge of their own of the entryj and 
only upon information obtained years afteij the 
entry, even from the appellant, would be simply a 
record of the decision of the officers upon such in¬ 
formation and would not be a record of entrv. i 
Section 4 of the Naturalization Act of 1906 (34 
Stat. 596; U. S. C., Ti. 8, § 380) requires that tjhere 
be filed with a petition for naturalization in a | case 
of any alien arriving in the United States &fter 
June 29,1906, a certificate from the Department of 
Labor stating the date, place, and manner of Iris 
arrival in the United States. This certificate can¬ 
not be dispensed with ( United States v. Ness, 245 
U. S. 319), and is the certificate sought by the 
appellant. j 

There are decisions that the certificate required 
by Section 4 need not be made up from the record 
of registry under Section 1 of that Act. In re 
Page, 206 Fed. 1004; In re Schmidt , 207 Fed. j678; 
In re McPhee, 209 Fed. 143; In re Pick, 209 Fed. 
999; In re Linklater, 3 F. (2d) 691; In re Olson, 
18 F. (2d) 425, and In re Cassovel, 33 F. (2d) 1002. 
All of these decisions are bv United States district 

9 / 

courts. There are no decisions that there is lack 

i 

of authority to refuse to issue such a certificate 
where there is no record of registry made uijider 
Section 1 at the time of entry. 
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In view of these decisions of the district courts, 
it is clear that in the cases of aliens as to whom no 
registry records could be found the practice for 
some years was to subject the aliens to inspection 
and examination under the immigration laws which 
would have been made at the time of entry if the 
aliens had applied for admission by the immigra¬ 
tion authorities. If upon such subsequent inspec- 
tion the aliens were found to be eligible for admis¬ 
sion under such laws, nunc pro tunc certificates 
were issued to them under Sections 1 and 4 of the 
1906 Act to file with the petition for naturalization. 
But in In re Hollo, 206 Fed. 852, Judge Bay, of the 
United States District Court for the Northern Dis¬ 
trict of Ohio; dismissed without prejudice a peti¬ 
tion for naturalization where the certificate from 
the Department of Labor as to the alien’s arrival 
bore an endorsement that the certificate was not 
based upon registry of the alien at time of entry 
but upon information acquired at a hearing subse¬ 
quent thereto. Judge Day said that the certificate 
was simply a record of a statement made by the 
alien. And in In re Kempson and Pincus, 14 F. 
(2d) 668, Judge Neterer, of the United States Dis¬ 
trict Court at Seattle, in 1926, held that the cer¬ 
tificate of arrival being a matter of substance may 
not be supplied by the Department of Labor by 
nunc pro tunc order, but that applicants are not 
responsible for default of officials in making proper 
registration when they report for inspection at 
time of entry. Accordingly, in the case of Kemp- 
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son, the court held that there was no power iii the 
Department of Labor to create a record of artival 
for him as to date of his original entry, as he j had 
not at time of entry presented himself for exairjina- 
tion by immigration officers. On the other hpnd, 
in the case of Pincus, in which there was a record 
that prior to entry he had presented himself! for 
inspection and had been examined by a Boarpl of 
Special Inquiry and an order of admission issued 
but there was no record of actual entry, the cpurt 
held that the record should be corrected to ^how 
lawful admission as to the date on which it jwas 
proved he entered and was examined in fact. 

The next annual report, in 1927, of the Secretary 
of Labor (pp. 183 and 184) referred in general jlan- 
guage to these decisions holding that nunc pro tunc 
records of entry did not satisfy the law. Thq re- 
port also stated that it could hardly be expected 
that an officer of the Government would mate a 
statement to a court of the United States that a 
particular fact is so when his records do not jdis- 
close it, but that that was what the immigration 
officials had been doing in making records of eitry 
nunc pro tunc. The report further stated that 
Congress, through the Committee of Immigration 
and Naturalization of the House of Representa¬ 
tives, had called the responsible officers of the Gov¬ 
ernment to account for what was considered! an 
abuse of discretion in making nunc pro tunc Rec¬ 
ords of entry and that for these reasons the policy 
of issuing nunc pro tunc records had been dispon- 
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tinued (General Order No. 37, Second Amendment, 
May 6, 1926). 

The report recommended legislation to authorize 
the administrative officer to give a legal domicile 
to aliens in the country who had not been recorded 
for permanent residence if they had entered the 
United States prior to July 1, 1924, the effective 
date of the present quota immigration law (43 Stat. 
169) and showed in an appropriate hearing that 
they were not subject to deportation and met cer¬ 
tain required standards. 

After that report of the Secretary of Labor, Con¬ 
gress passed the special registration Act of March 
2.1929 (45 Stat. 1512). It must be read with Sec¬ 
tion 1 of the Naturalization Act of 1906, as Section 
1 of this special registration act of 1929 (U. S. C., 
Ti. 8, § 106a) declares that “the registry of aliens 
at ports of entry required by Section 1 of the Act 
of June 29,1906 * * * may be made as to any 
alien not ineligible to citizenship, in whose case 
there is no record of admission for permanent resi¬ 
dence”, if the alien makes a satisfactory showing 
to the Commissioner of Immigration and Natural¬ 
ization in accordance with regulations prescribed 
as provided in the Act that the alien, among other 
things, has resided in the United States contin¬ 
uously since entry prior to June 3, 1921, and is a 
person of good moral character. Section 2 of the 
1929 Act (U; S. C., Ti. 8, § 106c) provides that for 
the purpose of the immigration laws and the nat- 


I 


1 

I 

I 

i 

i 

i 

i 

n i 

i 

I 

uralization laws an alien in respect of whom a 
record of registry has been made, as authorized by 
that Act, shall be deemed to have been 
admitted to the United States for permanent jesi- 

i 

dence as of the date of his entry, and Section £ of 
the 1929 Act (U. S. C-, Ti. 8, § 106b) declares that 
in such a case a certificate of arrival as required by 
Section 4 of the Naturalization Act of 106 (U. sj. C., 

i 

Ti. 8, § 380) may be issued by the Commissioner 
of Immigration and Naturalization. Report jNo. 
1504, Senate, 70th Congress, 2d Sess., to accompany 
H. R. 349, which, with the date July 1, 1^24, 
changed to June 3, 1921, became the above-niien- 
tioned Act of March 2,1929, states (p. 4) that— j 

Sections 1 to 5 provide relief for aliens 
who entered the United States prior to July 
1, 1924, where there is inability to locate a 
record of their permanent admission in con¬ 
formity with the immigration law at tim^ of 
their entry. They must satisfy the Compiis- 
sioner General of Immigration that they |are 
persons of good moral character and are bot 
subject to deportation in order to secure the 
registration and the certificate. j 

The only register referred to in these section^ of 
the 1929 Act is that required by Section 1 of the 
1906 Act, and the certificate of arrival referred; to 
in the 1929 Act is that required by the 1906 Act to 
be filed with petition for naturalization. Hebce, 
whatever may have been the authority prior to the 
1929 Act to register aliens and issue to tb^em 
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certificates of arrival under Section 4 of the Natu¬ 
ralization Act of 1906, in the absence of anv record 
of registry made under Section 1 of the Naturaliza- 
tion Act of 1906, at the time of the alien’s entry, 
this Act of March 2,1929, confines registration and 
the issuance of certificates of arrival in such cases 
to those persons who meet the requirements of that 
Act, one of which is that the alien satisfy the Com¬ 
missioner of Immigration and Naturalization that 
he is a person of good moral character. That view 
is required by the plain language of the Act. The 
reasons the appellees have not been satisfied that 
the appellant is a person of good moral character, 
and, therefore, have refused to register him, are 
stated fully in the answer to petition for writ of 
mandamus, and the determination of the appellees 
was reached after “ investigation, hearing, and 
consideration” (R. 7, 8, and 9). 

II 

The special registration act of 1929 applies to the entry 
of appellant prior to June 3, 1921, in whose case there 
is no record of admission for permanent residence, re¬ 
gardless of whether or not such entry was lawful 

The Act applies only to aliens who have resided 
here continuously since entry prior to June 3,1921. 
At the time of the passage of the Act such aliens 
were no longer subject to deportation because of 
the manner of their entry. Section 19 of the Im¬ 
migration Act of 1917 (39 Stat. 889; U. S. C., TL 
8, § 155) is the section of the immigration law which 
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i 

deals with illegality of entry. The provision 1 ! in 
that section for the deportation of aliens who w£re 
of an inadmissible class at time of entry, or tyho 
entered in violation of law, is subject to the limita¬ 
tion stated in that section that arrest must be made 
within five years after entry. The provision in 
that section for the deportation of aliens who enter 

i 

without inspection or at an undesignated time lor 
place is subject to a limitation stated in that section 
that arrest must take place within three years afjer 
entry. Hence, all of the aliens covered by the lan¬ 
guage of the 1929 Act had a right to remain hbre 
lawfully so far as concerns their entry prior to 
June 3, 1921, and the provision that they were ijot 
to be registered if subject to deportation must have 
related to grounds of deportation due to forbiddbn 
misbehavior in this country. Therefore, it is njot 
a material fact that the United States District 
Court for the Southern District of New York in the 
habeas corpus proceedings of the appellant (36 F. 
(2d) 239) found that he had been lawfully admitted 
to the United States about July 4, 1907, and dis¬ 
charged him from an order of deportation. 1 

The judgment in the habeas corpus proceeding 
discharging the petitioner from an order of de¬ 
portation is not res judicata in the instant proceed¬ 
ings. In habeas corpus proceedings in the Federal 

1 The order of deportation was on the charge that appel¬ 
lant entered the country illegally in 1926. The Court fouiid 
that he entered legally in 1907 and therefore had the right 
to enter the country in 1926 in the manner he did. 
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courts res judicata does not apply, whether the 
petitioner is discharged or denied discharge. 
Aderhold v. Solieaa, C. C. A. 5, 67 F. (2d) 259; 
Albori v. United States, C. C. A. 9, 67 F. (2d) 4. 
A discharge in habeas corpus proceedings dis¬ 
charges from anv further confinement under the 
same process but does not apply to any other proc¬ 
ess. Ex parte Milburn, 34 U. S. 702. Further¬ 
more, the issue in the habeas corpus proceedings 
was whether or not the appellant had entered this 
country lawfully, whereas the issue under the peti¬ 
tion to the appellees for registration was wliat was 
the date, place and manner of appellant’s entry, 
and whether he is of good moral character, in view 
of the fact that there is no record of his entrv into 
this country. 

In a footnote to his opinion in the habeas corpus 

case Judge Woolsey stated that his attention had 

been called to the fact that for five years after the 

* 

Naturalization Act of June 29, 1906, there were no 
records made on the American side of the Canadian 
frontier of the entry of aliens, referring to Con¬ 
gressional Record, vol. 70, pt. 5, pp. 4779 and 4947. 
However, the statements on the first-mentioned 
page have reference to the inspection of aliens at 
land ports of entry on the Canadian border. There¬ 
fore they are inapplicable to water ports of entry, 
such as Victoria, where the appellant alleges he 
entered (R. 2). The statements on the last-men¬ 
tioned page, made by Honorable Albert Johnson, 
then the Chairman of the House Committee on Im- 
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migration and Naturalization, show also that ydiat 
he said did not apply to aliens entering the Uiiited 
States from Canada through the port of Victoria, 
as he asserted that such aliens were inspectejl at 
that port and those entering through various other 
ports or places in Canada, which he named, \j?ere 
inspected at such ports or places. 

i 

hi 

[ 

The act sought to be compelled involves discretion 


A discretionary duty is involved in this case, first 
in connection with the construction of the statutes, 
and, second, in the exercise of the authority Con¬ 
ferred by the statutes. One question of construc¬ 
tion is whether, in the cases of aliens as to whom 
there is no record of entry, the Registration Act 
of 1929 limits the authority of registration to sjich 
cases only as meet the requirements of the Act, bne 
of which is that the alien be a person of good mcjral 
character. If that question be answered in the 
negative, the further question of construction is 
whether Sections 1 and 4 of the Naturalization ^ct 
of 1906 authorize the making of a registry of entry 

i 

and issuance of a certificate showing the tiifie, 
place, and manner of the entry of an alien in a c^ise 
where there is no record made by officers enforcing 
the immigration laws that the alien has e^er 
been admitted to the United States or been in¬ 
spected and held admissible under the immigration 
laws by such officers. 
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While there may have been some question as to 
the province of the courts to issue a writ of man¬ 
damus where the construction of a statute or stat¬ 
utes is involved, that doubt has been set at rest in 
the verv recent case of Wilbur v. United States ex 
rel. Kadrie, 281 U. S. 206, decided in 1930, in which 
the court said (pp. 218, 219) : 

The duties of executive officers, such as 
the Secretary of the Interior, usually are 
connected with the administration of stat¬ 
utes which must be read and in a sense con¬ 
strued to ascertain what is required. But 
it does not follow that these administrative 
duties all involve judgment or discretion of 
the character intended by the rule just 
stated. Where the duty in a particular sit¬ 
uation is so plainly prescribed as to be free 
from doubt and equivalent to a positive com¬ 
mand, it is regarded as being so far minis¬ 
terial that its performance may be com¬ 
pelled by mandamus, unless there be pro¬ 
vision or implication to the contrary. But 
where the duty is not thus plainly pre¬ 
scribed, but depends upon a statute or stat¬ 
utes the construction or application of 
which is not free from doubt, it is regarded 
as involving the character of judgment or 
discretion which cannot be controlled by 
mandamus. 

The construction applied by the appellees is not 
only a possible one but, for the reasons stated, is in 
the judgment of appellees the reasonable and cor¬ 
rect one. The construction urged by appellant, if 




possible at all, is not free from doubt. The ruling 
in the Kadrie case, above quoted, is the latest! by- 
the Supreme Court as to the province of the coiirts 

i 

to issue mandamus where construction of statutes> 
is involved and it is deemed unnecessary to discuss- 
the cases of that Court cited by appellant, for the- 
reason that the Court in its opinion expressly clas¬ 
sified them as cases where the duty under Rhe: 
statutes sought by the petitioner to be enforced \Ras- 
free from doubt. 

In Burgess v. Wilbur, 60 App. D. C. 212, the' 
Court held that the Secretaries of the Interior dnd 
Treasury can construe statutes which they are Re¬ 
quired to enforce, and that, if such construction be 
reasonable, the court is without jurisdiction to 
interfere either by mandamus or injunction. The 
Secretary of Labor and the Commissioner of Immi¬ 
gration and Naturalization are vested with discre¬ 
tion to construe immigration and naturalization, 
statutes. (See Costanza v. Tillinghast, 287 U. S. 
341.) | 

In the exercise of the authority conferred by tjhe. 
statutes, there is likewise discretion. 

Under the construction adopted by the appellees- 
that in the cases of aliens as to whom there is no 
record of entry for permanent admission, the Reg¬ 
istration Act of March 2, 1929, limits the granting 
of registration to such aliens as meet the specific- 
requirements of that Act, there is a question of tict 
whether an alien is a person of good moral ch4r~ 

9102C—34-2 
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acter, one of the requirements of the Act. The facts 
with reference to the moral character of the appel¬ 
lant (R. 7, 8, and 9) presented to the appellees a 
question of fact requiring the exercise of judgment 
and discretion, which cannot be controlled by man¬ 
damus. Wilbur v. United States ex rel. Kadrie, 
supra. In Conti v. T illinghast, Commissioner of 
Immigration, 1 F. Supp. 981, the United States 
District Court of Massachusetts said that the find¬ 
ing under that Act that an alien was not a person 
of good moral character made by officials charged 
with administering the immigration laws must be 
accepted by the court as final if there is any sub¬ 
stantial evidence to support the finding. 

Conceding, arguendo, although there is no record 
made by officers enforcing the immigration laws 
that the appellant ever applied to them for admis¬ 
sion, was inspected, and held to be admissible 
under such laws, that the special act of 1929 is not 
applicable to this case and that Sections 1 and 4 of 
the Naturalization Act of 1906 mav be construed to 
authorize the making now of a registry of his alleged 
entry in 1907 and the issuance of a certificate show¬ 
ing the time, place, and manner of his entry, there 
would still be a question of fact as to the time, place, 
and manner of entry. The decision on such ques¬ 
tions of fact involves the exercise of judgment and 
discretion. Mandamus cannot be employed to direct 
the exercise of judgment or discretion in a particu¬ 
lar w^ay, nor to direct the retraction or reversal of 
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an action taken in the exercise of either. WilbvJr v. 

I 

United States ex rel. Kadrie, supra. 

Mandamus will not issue in cases of doubtjful 

i 

right. United States ex rel. Arant v. Lane, 249 
U. S. 367. Even to compel the performance o£ a 
purely ministerial act. Redfield v. Window, 137 
U. S. 636. 

The petitioner has sworn falsely in an applica¬ 
tion for admission to a United States Civil Service 
examination that he was bora in the United States, 
and has sworn to a false statement in his declara¬ 
tion of intention in 1907 that he entered this coun¬ 
try on July 5,1907, through the port of New 7 Yofk, 
whereas, in his declaration in 1928 and in immigra- 

I 

tion proceedings he has stated under oath that he 
entered the United States through the port of Vic¬ 
toria on July 4, 1907. In Turner v. Fisher, 222 
U. S. 204, 209, the Supreme Court said: | 

But mandamus is not a writ of right. • It 
issues to remedy a wrong, not to promote one, 
and will not be granted in aid of those Who 
do not come into court with clean hands. 

Furthermore, the appellant’s application foif a 
certificate under Sections 1 and 4 of the Naturalisa¬ 
tion Act of 1906 of his alleged entry in 1907 was 
made more than twenty years later, in 1928, afier 
any record, which may have been made at the tiijne 
of his entry, if lawful, may by accident have be¬ 
come lost or destroyed. The special registratibn 
Act of 1929, relating to any alien who has residpd 
in the United States continuously since entry prior 
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to June 3,1921, in whose case there is no record of 
admission for permanent residence, requires that 
the alien satisfy the appellees of his good moral 
character. 

It is respectfully submitted that the judgment 
of the Supreme Court of the District of Columbia 
overruling the demurrer of the appellant to the 
appellees’ answer to the petition and rule to show 
cause should be affirmed* 
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